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CURRENT LEGISLATION 

State Control of Venereai, Disease. — With the concentration of great masses 
of men in army cantonments during the war, the problem of venereal disease be- 
came peculiarly acute. As a result the Federal Government made extensive prep- 
arations to combat it in both branches of the service. 1 Secretary of War Baker 
addressed a most urgent letter to the governors of the several states and drastic 
legislation was the immediate consequence. 2 Provision was made in the Selective 
Conscription Law for strict supervision of the diseases in the army 3 and private 
and public health agencies earnestly planned cooperation. The cumulative effect 
of this activity may be seen in the increased legislation on this subject in practically 
every State of the Union. 4 A discussion of the more important provisions found 
in the various statutes will present another example of the extent to which the 
state has interfered with and sought to regulate the life of the individual. 

The latest act on the subject comes from Virginia. 5 Section 2 of the Virginia 
Act provides for a compulsory report to the State Board of Health by physicians 
and by superintendents of hospitals, insane asylums, prisons and other institutions 
of all cases of venereal disease which come to their knowledge.' A similar provision 
is found in either a statute or State Board of Health regulation 7 of at least 
forty-three States. 8 The provisions of perhaps greatest interest are found in sections 
4 and S. Ail health officers are authorized to examine any person reasonably sus- 
pected of being infected with venereal disease ; and where necessary to order his 
segregation and quarantine. The Act enumerates classes of persons who may 
reasonably be suspected ; 9 and provides that such persons who have come in control 

1 See Snow, Social Hygiene and the War (1917) 3 Social Hygiene 3. 

2 Ibid. For a sample of these state regulations see the reprint of the regulations 
of the California State Board of Health in Martin, Social Hygiene and the War 

(1917) 3 Social Hygiene 614 et seq., and Johnson, Social Hygiene and the War 

(1918) 4 Social Hygiene 116 et seq. This last article also contains a somewhat de- 
tailed report upon the activities of several of the States in this field of social 
endeavor. 

3 (1917) 40 Stat. 83, c. IS §13. Extended to the Navy by (1917) 40 Stat. 393, c. 
92. See also (1918) 40 Stat. 885, c. 143, U. S. Comp. Stat. (Supp. 1919) §9188&. 

* The Federal Government has taken the initiative in this matter. A set of 
Standard Laws was compiled and was presented to the several states in 1918. It 
will again be presented to those states which did not act upon it at that time. There 
has also been collected a set of standard municipal ordinances, which have for their 
purpose the effective control of venereal diseases. Besides the general venereal 
disease control ordinance, there are proposed ordinances regulating the licensing of 
hotels and rooming houses; the use of public vehicles for immoral purposes; and 
public dance hails. Copies of these standard laws and ordinances may be obtained 
from the United States Public Health Service, Washington, D. C. Copies of Form 
No. 4 of the Standard Laws, approved by the U. S. Interdepartmental Social Hy- 
giene Board and adopted as law by eighteen states, may be obtained from the 
American Social Hygiene Association, New York City. 

5 Va., Acts 1920, c. 364. This Act is not in the standard form. 

6 Most of these statutes provide that the physician shall not report the name and 
address of the diseased person. This seems quite in keeping with the spirit of 
these statutes. They are designed primarily to diminish disease, not to punish crime ; 
and publicity would not help to effect this purpose. 

' It has been generally held constitutional for a state to delegate its police power 
to regulate health to a local board. See People ex rel. S chute v. Hamilton (1919) 
188 App. Div. 783, 177 N. Y. Supp. 222. 

8 The list includes all of the states except Idaho, Nevada, Pennsylvania, Rhode 
Tsland and West Virginia. See George E. Worthington, Developments in Social 
Hygiene Legislation (1920) 6 Social Hygiene 557, 567. 

" The list includes "Keepers, inmates, employees and frequenters of houses of 
ill fame, . . . persons 'not of good fame,' persons guilty of fornication, adultery, 
lewd and lascivious conduct and illicit cohabitation," §4b. Most venereal disease is 
found to be the direct result of prostitution. The court in a very recent California 
case remarked that 90% of the prostitutes detained were infected. Ex parte 
Dillon (Cal. 1920) 186 Pac. 170. In this connection it should be noted that the 
Alabama Statute stipulates that "prostitution is presumptive evidence of venereal 
disease." Ala., Acts. 1919, No. 658 §17, subd. 27. Cf. subd. 12-28. 
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of the courts shall not be released till examined. Similar legislation is in effect in 
all of the states, except Idaho, Massachusetts, Nevada and West Virginia. 10 

This, doubtless, is the most drastic provision of these modern statutes. A 
quarter of a century ago there would have been grave doubt as to the constitution- 
ality of such laws. And even to-day some courts have been very strict in the 
interpretation of these statutes." But all of the courts which have been required to 
pass upon this question have upheld the constitutionality of the statutes. 12 Such a 
result was to have been foreseen ; courts generally have been liberal in their in- 
terpretation of the police power of the state to legislate for the health of its 
citizens. 13 Whatever is reasonable and applicable without discrimination to the en- 
tire citizenry has been uniformly upheld. 14 And as to the immediate questions of the- 
detention in quarantine of persons affected with or suspected of contagious disease, 
Freund says, "It presents one of the cases where the police power is literally the 
law of self-protection and paramount necessity." 15 

In connection with these sections several subsidiary questions of interest have 
arisen. How far is it within the power of a court to review the legality of the de- 
tention by the board of health of one alleged to be infected with venereal disease? 
The courts of Kansas and Washington have followed what seems the more reason- 
able rule, and have held the decision of the local health officer to be conclusive, 
unless reached in bad faith or through fraud. 16 Some courts, however, have re- 
served to themselves the right to review the findings of the health officer by a 
habeas corpus proceeding." They inquire not only whether the person detained is 
diseased, but also whether he is sufficiently a menace to warrant quarantine. 18 Under 

"The latest New York legislation on this subject is found in N. Y., Laws 1919, 
c. 40, amending Public Health Law, § §343m-n. The suspected person in New York 
may apply for an order restraining examination and may then only be examined by 
a court order. 

" See Wragg v. Griffin (Iowa 1919) 170 N. W. 400. This court refused to per- 
mit an examination of and extraction of blood from the suspect because it did not 
appear that the suspicion was reasonable and because the Iowa statute did not 
specifically authorize such action. It is interesting to note that in Vermont specific 
recognition is given to the well-known Wasserman blood-test. Vt., Genl. Laws 

(1917) §6252. 

i2 Ex parte Trovers (Cal. 1920) 192 Pac. 454; Ex parte McGee (Kan. 1919) 
185 Pac. 14; see Ex parte Hardcastle (Tex. 1919) 208 S. W. 531 ; Brown v. Man- 
ning (1919) 103 Neb. 540, 172 N. W. 522; State v. Superior Court for King Co. 
(Wash. 1918) 174 Pac. 973, 979: cf. Ex parte Dillon (Cal. 1920) 186 Pac. 170; 
Crayton v. Larabee (1917) 220 N. Y. 493, 116 N. E. 355; California Reduction Co. v. 
Sanitary Reduction Works (1905) 199 U. S. 306. 

"City of New Orleans v. Picker (1915) 137 La. 843, 69 So. 273, (ordering 
rat-proofing of buildings) ; People v. Busse (1907) 231 111. 251, 83 N. E. 175, 
(prohibiting sale of cigarettes) ; see Mallory v. Va. Colony for the Feeble-Minded 

(1918) 96 S. E. 172, (authorizing the detention and examination of the feeble- 
minded.) 

"See Nolan v. Jones (Pa. 1919) 106 Atl. 235, 236; Ex parte Wygant (1901) 
39 Ore. 429, 433, 64 Pac. 867. A Kentucky court has said, "Being the agency created 
by the legislature to prevent the outbreak and spread of disease, and to remove causes 
of sickness, the presumption is always in favor of the board of health, and its ac- 
tion will not be interfered with unless it appear unreasonable or oppressive." Board 
of Health v. Kollman (1913) 156 Ky. 351, 160 S. W. 1052. 

"Police Potver (1904) §446. This power to extract blood may be likened to the 
power of the state to require children to undergo vaccination before entrance into 
the public schools. Ga., Laws 1919, No. 334, §87; Ky. Stat. (Carroll, 1915) 
§§4608-4613 (children and adults); see French v. Davidson (1904) 143 Cal. 658, 
77 Pac 663; Viemeister v. White (1904) 179 N. Y. 235, 72 N. E. 97; State v. Hay 
(1900) 126 N. C. 999, 35 S. E. 459. 

"Ex parte McGee, supra, footnote 12; "There is no legal reason for denying 
the power of the State to quarantine summarily or to restrain for treatment through 
its board of health a citizen or subject, because authority may be abused or law 
maladministered in a given case." State v. Superior Court for King Co., supra, 
footnote 12. 

"Ex parte Hardcastle, supra, footnote 12; Brown v. Manning, supra, foot- 
note 12; semble, Ex parte Travers, supra, footnote 12. 

18 The Washington statute expressly provides that the only appeal shall be to 
the commissioner of health. Wash., Laws 1919, c. 114, §7. 
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the Chinese Exclusion Act and the laws concerning the deportation of aliens a 
similar situation arises. The reluctance of the courts to review the decisions of 
the Commissioner of Immigration and the Department of Labor furnishes an anal- 
ogy for the same attitude toward the Board of Health. I9 Even if the special com- 
petence of the Commissioner to determine citizenship or political faith be doubted, 
there is no question that a health board is better qualified than a court to pass on 
venereal infection. 

A case is now before the courts of California, in which a person detained under 
a statute of this sort is seeking to be released on bail, under a writ of habeas corpus, 
until such time as the court can pass upon the legality of his detention. 20 Such 
release would defeat the entire purpose of the quarantine provisions, which is to 
prevent the spread of infection in the interim. There seems to be room for dis- 
tinction between an investigation of crime, citizenship or political activity on the 
one hand, and of physical infection on the other, warranting the refusal of bail in 
the latter case. 

Section 6 of the Virginia Act requires a druggist or other person who sells 
drugs supposed to cure these diseases to keep a record of the name and address of 
the person who purchases them, unless it be upon a prescription from a physician. 
Several other states have similar provisions ; 21 but in many the sale of drugs for 
this purpose is expressly forbidden. 22 Ancillary to this problem though not men- 
tioned in this particular statute, is that of the advertisement of these drugs and other 
so-called "cures for lost manhood." Several states, including New York, have 
prohibited such advertisements. 23 And such laws have long been declared to be 
constitutional. 24 

Section 7 provides for the fine and imprisonment of anyone who knowingly 
exposes another to any venereal disease. At least two other states have made 
similar regulations. 25 Bound up with these provisions are the many laws governing 
the relation between marriage and venereal disease. The leading feature of the 
proposed uniform law on this subject is the provision that no marriage license shall 
be issued unless the applicant therefor be certified by the county health commissioner 
to have been examined and have been found free of venereal infection. 26 Alabama 
requires such an ante-nuptial examination to investigate possible venereal infec- 
tion. 2 ' Oklahoma makes the marriage of infected persons a felony. 28 Many other 
states provide a heavy penalty for marrying while in that condition. 29 

State control of venereal disease is pregnant with great possibilities for social 
betterment. These laws will furnish as striking a test as the Volstead Act of the 
possibility of enforcing the moral law by legislation. Laxity of application is the 
human factor which may render them less effective in practice than their sponsors 
hope. 

'"See The Deportation of Aliens (1920) 20 Columbia Law Rev. 680. 

20 Mr. Worthington of the American Social Hygiene Association has prepared 
a brief for this case. Cf. Iowa, Acts 1919, c. 299. 

21 Iowa, Code (1919) §1304; N. C, Laws 1919, c. 214, §2 (Record of sale neces- 
sary, but not name and address of buyer.) 

22 Ala., Acts 1919, No. 658, subd. 17; La. Stat. (Wolff, 1920) pp. 808-809, §5. 

23 Ala., Acts 1919, No. 658, subd. 23; Cal. Stat. 1919, c. 294; N. Y. Consol. Laws 
c. 40 §1142a; Ohio, Ann. Genl. Stat. (P. & A. 1912) §13038. 

24 State v. Hollinshead (1915) 77 Ore. 473, 151 Pac. 710; People v. Kennedy 
(1913) 176 Mich. 384, 142 N. W. 771. 

25 S. Dak, Laws 1919, c. 284, §1 ; N. C, Laws 1919, c. 206, §1. 

28 A copy of this standard law may be obtained from the United States Public 
Health Service, Washington, D. C. 

27 Ala., Acts 1919, No. 178. 
^Okla, Laws 1919, c. 17. 

29 Vt., Genl. Laws (1917) §7035. Mr. Worthington in his article, Developments 
in Social Hygiene Legislation, supra, footnote 8, says (p. 569) that "venereal dis- 
ease had been a bar to marriage in eleven states prior to 1918. In 1919 several ad- 
ditional laws of this nature were enacted." 



